OOpemMeHeHHe B IPakAaHCKOM IpaBe

B cratbe paccmaTpuBaroTcs npodieMa KOPPEeKTHOCTH TOJIKOBaHUS
MOHATHUS «oOpemeHeHue». PaccmarpuBaroTcst o01ue NpU3HaKU 110

KPUTEPUIO TIPABOBOW MPUPOJILI U YCIOBHSI €T0 peasln3aliu.
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Encumbrances in civil law

The article deals with the problem of correctness of the interpretation of the
concept of "encumbrance”. The general signs are considered according to the

criterion of the legal nature and the conditions for its implementation.
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JIOBOJILHO 3HAYMMOE MECTO OOpeMEHEHHE 3aHMMAeT B 3aKOHOAATENIbCTBE O
rOCYJapCTBEHHOW PErMCTPALMU MpPaB HA HEABMKUMOCTD U KacaeTcsl HHBIX CHEJIOK
C HMYUIECTBOM. B TMOJ3aKOHHBIX aKTaX M B HEKOTOPHIX 3aKOHAX IIOHSATHE
«OOpeMeHEeHHE» HEe HMMEET IMOJHOTO COACpP)KAaHUs, BCIEICTBUE YEro MOSBISETCA
HESCHOCTh JAHHOTO OINPENETICHUS U €ro MpaBoBoro pexuma. Cienyer yuyecTb, 4To
orpejienieHre oopeMeHenuii, JanHoe B ¢T.1 denepanbHOro 3aKOHa O PETUCTpaIuu
HEJIBKUMOCTH  SIBJISIETCS OOmMM W HYXKJaeTcs B KOHKperusamuu. llon
oOpeMEHEHUsIMH, TOJUICKAINUMA PETUCTPAllid, CJeAyeT MOHUMATh JUIIb Te
YCIIOBHUS, 3aIIPEIICHMs], CTECHSIONME MPaBO00IanaTessi, BOSHUKHOBEHUE KOTOPBIX:

1. npenycMOTpEeHO 3aKOHOM;

2. 0OyCIIOBIIEHO BOJICU3BSBICHHEM CYOBEKTOB TPaXKIAHCKOTO TIpaBa WIH

YIIOJIHOMOYCHHBIX OPraHOB.

[Ipn paccMOTpeHHMM TIOHSTHS N0 MPUHIMITY AHAJIOTHM 3aKOHA BO3MOKHO

NPUATH K HEKOPPEKTHOMY TOJKOBAHUIO M TPHUMEHEHUIO HOPM MpaBa Ha



HEJIBIDKMMOE  HMMYyIecTBO. B pe3ymbTaTe, oOpa3oBaBiuiics mpoden B
MaTepUaIbHOM MPaBE, MOKET MEPEBECTH 3HAUYUTEIBHOE KOJIMYECTBO ONEpaluil B
30HY PHCKa HE JIETUTUMHOCTH. Bo3HukaeT Bonmpoc 00 3(p(PEeKTUBHOCTH 3aIIUTHI
CYOBEKTHBHBIX TpakJaHCKuX mpaB. OTCyTCTBHE YETKOTO TIOHATUS 00
OOpeMEHEHUN Yy YYAaCTHUKOB TpakJaHCKOro o00OpoTa HE IO3BOJISIET AKTHUBHO
UCIIOJIb30BaTh CpelcTBa WHUBUTyaJIbHOTO IpaXKIaHCKO-TIPaBOBOTO

pEryJIMPOBaHMS OTHOIIECHUM.

Jannyio mpoOseMy, BO3MOXHO, pa3peliuTh IyTeM aHajliu3a M
CUCTEeMaTH3allud OTAEJbHBIX BUJOB OOpPEMEHEHHs, YacTO BCTPEUAIOIIMUXCS Ha
NpaKTUKE, ONpe/IeJIeHUE UX OOIIKUX MPU3HAKOB MO KPUTEPUIO MPABOBOU MPUPOIbI
U BbIpaOOTKM €IMHOTO MOAXOAAa K COJEPKAaHHUI0O M XapaKTepHBIM CBOWCTBAM
oOpeMeHeHUH. 3akperuieHue TpaHHl] TpaBa COOCTBEHHOCTH, YCIOBUH €ro
peanusaiuu, a TaK e ONpeJeIeHHe CTeeHH 00peMEeHEeH s IpaBa COOCTBEHHUKOB,
MO3BOJIUT WU30€XKaTh COLMAIBHBIX KOH(M)JIUKTOB W HEAONOHUMAHUA C YYETOM

B3dMMHBIX HHTCPCCOB I'oCy1apCTBa, COOCTBEHHHUKOB H TPCTHUX JIUII.

I'maBHOM HpPI‘IPIHOﬁ HpO6J’I€MaTI/I‘-IHOCTI/I IMIOJTHOOCHHOTO IIPHUMCHCHUA
ITOHATHA ((O6peMeHeHI/IG>) ABIACTCA OTCYTCTBHC TOYHOIO H  KOHKPCTHOI'O
TOJIKOBAHHUA B HOPMATHUBHBIX W 3aKOHOJATCJIIBHBIX A4dKTaAX, XOTd CaM TCPMHH

JIOBOJILHO YaCTO YMOTPEOISETCS B MPABOBBIX JOKYMEHTAX.

C ognoil croponsl, ecnu paccmarpuBarh 1.1 ¢1.460 'K P®, n.2,n.4 KK
P®, To cTaHOBUTBCA SCHO, YTO OOpEMEHEHHE - 3TO CYOBEKTHBHOE T'pa)KIaHCKOE
MpaBo, KOTOPOE OMNpPEEIeTCsS IOMOJIHUTEIBHO K CHUJIBHOMY MpaBy U CTECHSET
npaBa CyObeKTa B OCYIIECTBICHHMH €ro moJHoMouMi. Ho HEsICHOCTh Takoro
TOJIKOBaHWSI COCTOMT B HEMOHUMAHHUHU MPOSBICHUS OOPEMEHSIONIMX CBOWCTB U
KaKoro MX OTJIMYME OT APYTUX TrpakaaHckux mpaB. C apyrod CTOPOHBI, MpHU
paccmoTpenuu cT.275, 342, 700, 1019, 1037 I'K P®, noHaTHO 4TO OOpEeMeHEHHE

ATO YCTOMYUBBIE MTPaBa, UMEIOIIUE OCOOBIN XapakTep.



B cratke 1 TK P® oOpemeHeHue paccMaTpuBaeTcs Kak 3amper B
peanu3alnuu TpakJaHCKOTO IpaBa M HE COOTHOCUTCA K CHUHOHMMY HOHSTHS
«orpannueHuey». Kareropusi «oOpeMeHEHUs» B YKa3aHHOM CTaTbe HE SIBISETCS
CUHOHMMOM  «OrpaHuueHus». B 1. 1 cr. &1. «B cayyasx,
MPETYCMOTPEHHBIX 3aKOHOM, IIpaBa, 3aKpEIUISIOIUE NPUHAMIEKHOCTh O0BEKTa
IPXIAHCKUX TIpaB OMNPEACICHHOMY JIMIy, OrpaHUYEeHHs TaKuxX IMpaB H
oOpeMeHeHus1 UMylecTBa (MpaBa Ha HUMYIIECTBO) MOJJIEKAT TOCYIAPCTBEHHOM
peructpanuuy». OTCI0a BO3MOXKHO NPEANOJIOXKUTh, YTO TMOJ OrpPaHUYEHUEM

IMOHUMACTCA CTCCHCHUC TIPpAB CY6’L€KTa B OCYHICCTBJICHUU €TO HpaBOMOqHﬁ.

CymecTBylOT pa3Hble TOYKM 3PEHUS MCCIENOBATEIEHd TEOpUM MpaBa H
IMBWIMCTOB MO JaHHOMY Bompocy. Cpenu Mno3uluil MpEeaCcTaBUTENCH Teopuu
npaBa MOXHO BbIAEIUTh MHeHue A.B. Manbko. ABTOp OTMEYaeT, YTO
«OTPaHUYCHUS» —ATO «IIPABOBOE CJIIEPKUBAHUE TMPOTUBO3AKOHHOTO JIESTHUA,
co3jaroliee ycIOBUS JJIs  YAOBJIETBOPEHUS MHTEPECOB KOHTPCYOBEKTa W
OOIIIECTBEHHBIX MHTEPECOB B OXpaHE M 3alllUTe; 3TO YCTAHOBJICHHBIE B IpaBe
IPaHULIbI, B TMpeJenax KOTOPhIX CYOBEKThI JIOJDKHBI JIeWCTBOBATH, HCKIIIOUEHHE

OIIPCACICHHBIX BO3MO>XHOCTEH B ACATCIIBHOCTH JIUIL».

B.A. benoB B cBOMX TpyAax JaeT ONpPEAEIICHUS] YKAa3aHHBIM KaTETOpPHUsM Kak
OTJIEIBHBIM BUAAM TApOBBIX (OPM, OTIIMYHBIX OT KATETOPUM MPABOOTHOIICHUS:
«U3BATUS UX IOPUTUYECKON BO3MOXKHOCTH, COCTABIISIONINX CYOBEKTUBHBIE TIPaBa,
AJIEMEHTHI MPABOCIIOCOOHOCTH U CEKYH/IapHBIC TIPaBa, YCTAHABIMBACMBIC B MOJIB3Y
700 HEOoNpeAeNIEHHOTO KpPyra JIMI — OTPAaHUYEHUS WIM KOHKPETHOTO YaCTHOTO

JUIa — 00peMEHEHUSY.

B.A. MUKpIOKOB CUMTAaE€T, 4YTO OrPAaHUYEHUS — OTO «3alpPEeT OAHOMY
CyOBEKTY TPAaBOOTHONIICHHWH COBEpIIATh OMpPEICICHHBIC AKTUBHBIC EHCTBUS, B
MPUOCTAHOBJIECHUU JESATEIBHOCTU JPyroro cyobekra». COOTBETCTBEHHO MOKHO

rOBOPpHUTb, 4YTO OTO YCTAHOBJICHHAA Ha 34dKOHOJAATCJILHOM YPOBHC I'paHHIla B



OCYIIECTBICHHM MpaB cyObekTa. OrmnpeneneHne oOpeMEHEHUsT B HCCIEAOBAHHUU

OTIEIBHO HE (popMyIUpyeTcs.

OO0BeKTOM OOpEeMEHEHHSI MOXKET OBITh J1I000€ MMYIIECTBO (32 HCKIIOUCHHEM
HEMaTepUAIBHBIX OJlar, HEOTACIMMBIX OT JMYHOCTH HUX oOyajmarens W He
OTUyXJaeMbIX, paboT U yciIyr), obiajaroiiee WHIWBHUAYaTbHO-ONpPEIeICHHBIMU

npu3Hakamu. MIMyiecTBo He MOKET ObITh 00bEKTOM OOpEMEHEHHS.

OrpaHuyeHus — 3To He CyOBEKTHUBHOE MPABO, TAK KaK YCTAHOBJIEHO B IMOJIb3Y
HEOIIPENEICHHOIO Kpyra JIML, BJIMSIOT TOJBKO Ha IPaBOCIOCOOHOCTD,
COOTBETCTBEHHO JIMIIIb KOCBEHHO B3aUMOJIEUCTBYIOT C CYOBEKTUBHBIMU MPABAMH.
OOpeMeHeHre — 93TO CYOBEKTHBHBIE IpaBa TPETbUX JUI, TaK Kak ampHoOpu
ONpENENSIOTCS B TOJb3y KOHKPETHOrO CyObeKTa © 10  YMOJIYAHHUIO

YCTAaHABJIMBAKOTCA T'OCIIOACTBA HAal JaHHBIMU 00BEKTaMH HpaBOOTHOIHCHI/If/’I.

He crnemyer cmemmuBarh 5TH JBa mnoHATud. Jnusg  kBanudukanuu
CaMOCTOSITEJILHOTO MPABOBOIO pEeXHMa TAaKOro BHAA OOpPEMEHEHHs, Kak
NyOJIMYHBIA CEPBUTYT, HEOOXOAMMO YCTAHOBHUTH MPHUCYIIME €My OCOOECHHOCTH
IPABOBOM MPUPOJBI, BhIpAXKAIOIINECS B CIEUU(]DHUKE €ro coaepKaHusl, MOpsaKa H
yCIOBUW BBEJCHUS U MpeKpalleHus, mnpoueaype odopmieHus u T.m. B
cootBercTBUM C¢ 4.2 cT. 23 3K P® nyOnuyHbId CEpBUTYT YCTaHABIMBAECTCS
3aKOHOM WJIM HWHBIM HOPMAaTHUBHBIM  akToM Poccuiickoit ~ ®@enepanmu,
HOpPMAaTHUBHBIMU akKTaMu CyOBeKkToB Poccuiickoit ®eneparni, HOPMATHUBHBIMH
aKTaMl OpraHoB  MECTHOIO  CaMOYIpPaBIE€HHUS C YYETOM  pe3yJbTaTOB
OOIIIECTBEHHBIX CIIYIIAaHUW B CIydasX, €CIIM 3TO HEOOXOIUMO I OOeCIICUCHHUS
HMHTEPECOB rOCyIapCTBa, MECTHOT'O CaMOYMPABICHUS UJIM MECTHOTO HACEJICHHUS, TO
€CTh MyOJMYHBIX HHTEPECOB, 0€3 M3BATHS 3€MEIbHBIX y4acTKoB. TO €cTh, eciu
yYKa3aHHbIC IPU3HAKN HE BBISBIICHBI, JJIOOOE OrpaHUYEHUE B BHJIE OCOOBIX YCIOBUI
WCITIOJIb30BaHUS 3€MEJIFHOTO YJYacTKa HE MOJKET OBITh KBaTHU(UIIMPOBAHO B BUIE

oOpemeHeHus (ITyOJIUYHOTO CEPBUTYTA).



OcHoBHas CJIb OTPpaHUYCHUA — OTO IMPCAOTBPATUTH IPOTHBO3aKOHHOC JICAHUC

CyOBEKTOB.

Tak kak Hamuuue OOpEeMEHEHUM CTEeCHSeT CyObeKTa B pealu3aluu
MpUHAAJIEKAIIMX €My IpaB, OHO HEPa3pPbIBHO CBS3aHbBI C OCHOBHBIM IPAaBOM.
[loatoMy cnyyam, Korza TMpPOBEJEHUE TOCYJApCTBEHHOW  pPErucTpaluu
oOpeMeHEeHUH SIBIsieTCsl 00513aTeIbHBIM, COOTBETCTBYET AHAJIOTMYHOMY MOPSIAKY
JUISL OCHOBHOTO TIpaBa Ha OOBEKT HEABWXKMMOCTH. OTO TPABUWIO MPSMO
npeaycMotpeno cT. 131 I'paxganckoro koaexkca PD — peructpauuu mojjexar

JIFOOBIE OTpaHUYCHUA BCUIHBIX ITPAB B OTHOIICHUHA 00BEKTOB HCABHUXHNMOCTHU.

dakt I‘OCYIIB,pCTBCHHOfI perucrpanuun O6peMeHCHI/ISI u BHCCCHUC
COOTBCTCTBYIOIIHUX CBG}ICHI/Iﬁ B CHHHBIﬁ I‘OC}’)I&pCTBGHHBIfI pecCTp IIpaBa Ha
HCIABMXKUMOC HUMYyIICCTBO nmoapasymeBacT BO3HHUKHOBCHHC KOMIIJICKCA
OTPAHUYUTCIIBHBIX MCP IIO0 PACIIOpAXKCHUIO BCHIHBIMH IIPpaBaMU. OCHOBHBIM
HOPUINYCCKU 3HAYHMMbBIM HUTOTOM PCTHCTpAllNH O6peMeHeHI/I5[ SIBIISICTCSl TIOJIHBIN
WIA YaCTUYHBIN 3alIp€T Ha COBCPHICHUC CACIIOK B OTHOIICHHUHN 0o0BeKTa

HCIABMXXUMOCTH.

Eciu mpu obOpameHun uisi  perucTpali  CACIKA TI0  PaCHOPSHKEHUIO
UMYIIECTBOM, B  OTHONIEHMHM  KOTOPOTO  YCTAaHOBJIEHO  OOpeMEeHEHHeE,
PErUCTpAallMOHHBIE OpraHbl B XOJE€ IMPOBEACHUSA MPABOBOM  3KCIEPTHU3BI
NPE/ICTaBICHHBIX JIOKYMEHTOB YCTaHaBIMBAIOT (aKT OrpaHUYCHHN MyTeM
nonyuenust cBefeHuit u3 EI'PII. MimenHo Takoit u OyneT sSBISATHCS OCHOBAaHUEM

JUTSL OTKa3a B PETUCTpAIK TIepexo/ia MpaBa COOCTBEHHOCTH.

CBeneHUsS O 3apEeTHUCTPUPOBAHHOM OOPEMEHCHHMH BHOCSTCS B  ©IUHBIN
rOCYy/IapCTBEHHBI PEECTp MpaBa Ha HEJIBIKUMOE HMYIIECTBO W HEPa3pPBIBHO
CBS3aHO C OCHOBHBIM IpPaBO Ha O0BEKT HeABMKUMOCTU. JIroOast mHopmarus,
noJiyqaemMasi M3 €IWHOTO TOCYJAapCTBEHHOTO pEecTpa MpaBa HAa HEABUKHUMOE
MMYIIIECTBO B OTHOIICHWH JAaHHOTO OOBEKTa, 005S3aTenbHO OyAeT ColepKarh

yKa3aHHE Ha YCTaHOBJIICHHOE OOpEMEHEHHUE.



CoBepiieHHOE 0OpEMEHEHHE COXPAHSIET CBOIO CHILY IO MOMEHTA CHATHUS TaKOI'O
orpaHu4eHus. B ciaydae yKIOHEHHs OT PErucTpanuu oOpeMeHEeHus TpeOOoBaTh
COBEPILIEHUS TAKOrO JEUCTBUSI UMEET MPaBO JUIIO, B MOJIb3Y KOTOPOIO CYIIECTBYET
TaKo€ OrpaHUYEHUe, MO0 rOCYAapCTBEHHBIN OpPTraH, BHIHECIINI aKT O HAJIOKEHUU
3anpera. YKIOHEHHE OT PEerucTpalid OOpeMEHEHUs MOXET MOBJIEYb U3MEHEHUE
OCHOBHOT'O TpaBa Ha OOBEKT HEJBUKHUMOCTH, €CIM YCJIOBHE O BO3HUKHOBEHHHU
JAHHOTO OTPAHMYEHHUS SABIISUIOCH OOSA3aTENbHBIM YCIOBHEM CHEIKH JUOO OBLIO
NpeyCMOTPEHO, KaK OCHOBAHME JJIs1 BHIHECEHMs aKTa YIOJIHOMOYEHHOI'O OpraHa

1O pacCIoOpsAKCHUIO 00BEKTOM HCABUKXHNMOCTH.

IIo HUTOT'Y paCCMOTPCHUA TIPHUPOIbI O6p€MeHeHI/IH Ha HCABUWXHMMOCTDH, Ba>XHO
OTMCTHUTDH, 4YTO CaMoO 06p€M€H€HI/I€ HC O3HA4YacT HCBO3MOKHOCTb COBCPIICHUA
CACJOK C TaKkou HEABMKXHUMOCTDBIO. O}IHaKO IIpu 3TOM, B HCKOTOPLIX CIIydasaX IIpH
Mpogaxe HUMyHicCTBa O6H33T€J'IBCTB3, CBA3aHHBIC C O6p€MCHCHI/ICM TaKXC
Hepef/i}IYT K HOBOMY CO6CTB€HHI/IKy, d B CJIydadX IPCBBIMICHUA IMOJTHOMOYMHU TaKas

CACJIKAa MOXKCT OBITh IMpHU3HaHAa HUYTOXKHOU HUJIN OCITIOpCHA B CYyIC.
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