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BBegenue

CoBpeMeHHas1 I0pUAMUecKast HayKa IMOCTOSIHHO MIT[eT 000CHOBaHHBIE MOAXOAbBI K
MOHUMAHUIO CYII[HOCTH TpaBa M rocyjapctBa. OgHUM U3 Haubosiee BAUATETbHBIX
SIBJISIETCSI HOPMAaTUBUCTCKUAU TTOAXO0/], B LIEHTPE KOTOPOT'O0 — POJIb ITPaBOBBIX HOPM
KaK CaMOCTOSITe/TbHBIX DPEryJIITUBHBIX 3JIeEMEHTOB MpaBOMOpsiAkKa. B maHHOU
CTaTbe pacCMaTpUBAlOTCAd OCHOBHbIE UJed HOpPMaTUBU3Ma, €ro CBsS3b C
KOHI[eMLMen «4uCToro npaBa» ['aHca Kenb3eHa, a Takke CpaBHUTE/IbHbIMA aHa/W3
C IpDyTMMU TIPAaBOBBIMHU TeopusiMyd. Ocoboe BHUMaHHe ye/sieTcsl aKTyaJlbHOCTU
JJAaHHOTO HarpaBJ/ieHUsl B YCJIOBUSIX Pa3BUTUSI COBPeMEHHbIX IPAaBOBbIX CHUCTEM U
Me>XIYHapO/IHbIX CTaHZAPTOB 3alMThI IPaB Yesi0BeKa.

1. OcHOBBI HOpMATHUBHCTCKOI'0 MOAX0a

HopmatviBusM, Kak HampaBjieHve B ¢duiocopuu TipaBa, IOAUepKUBaeT
aBTOHOMHOCTH IpaBa U ero HOpM Kak CUCTeMaTUYeCKH YCTaHOBJIEHHbIX MPaBUI,
pery/Mpyroliyx ToBejeHre CyOobekToB. Ero ocHoBaresnb, aBCTPUMCKUNA FOPUCT
['anc Kesb3eH, mpeajio>KWi KOHLIEMLUIO «YWMCTOrO TipaBa», B KOTOPOU TIpPaBO
paccMaTpuBaeTCd KakK CaMOCTOATeIbHAas CUCTeMa HOPM, OT/e/IeHHass OT MOpaly,
MO/MTUKU W WHBIX COLMaNbHBIX (akTopoB. TakoW MOAXO0A TMO3BOJSIET
aHa/IM3UpOBaTh TPABO Ha OCHOBe BHYTPeHHeM JIOTWKH, 0e3 yueTa BHEIIHUX
LIeHHOCTHBIX OL[eHOK.

Kesib3eH BbIe/IW/T WepapXui0 MPABOBbIX HOPM, HauuHasi C OCHOBHOW HOPMBI
(Grundnorm), u3 KOTOpOW [eAyKTUBHO BBIBOJSATCSI BCe OCTalbHble HOPMBI
cUCTeMbl. JTa CTPYKTypa obecrieunMBaeT JIETMTUMHOCTb U TIPeJCKa3yeMOCTb
ITPABOBOT'0 Pery/MpoBaHus. Ba)kHOW 0COO€HHOCTBIO «UUCTOTO YUEHUS» SIBJISI€TCS
OTZe/ieHWe TipaBa OT MOpaja, YTO, MO MHeHUIO Kesb3eHa, criocoO6CcTByeT
00BEeKTUBHOCTU Y HAy4YHOM CTPOT'OCTU B IPAaBOBe/IeHHUMU.

HecMmoTpst Ha CUIBHYIO TEOPETHUYEeCKYH) OCHOBY, HOPMAaTUBHU3M CTaJIKUBAETCS C
KPDUTUKOM 3a HEJOCTAaTOYHYHK) YUYeTHOCTh 3TUUECKHUX acCleKTOB W COLMaIbHOMU
nrHaMuKU. O/IHAKO ero ujieu Hallulu [IIMPOKOe MpUMeHeHWe B KOHCTUTYLIMOHHOM
rpaBe ¥ MeXAYHapO/JHbIX CTaHJapTax 3all[UThl MpaB 4YesioBeKa, r/e 3aKperieHbl
JKeCTKWe  HODMAaTWBHbIe  HODMBI, oObecrieuwBaroiijie  CTaOWIBLHOCTb U
Trpe/iCKa3yeMOCTb.



2. CpaBHeHHe HOPMATUBH3Ma U IPYTUX NPABOBBIX TEOPHHU

2.1. HopmaTuBuU3M M HOPUANYECKUN TO3UTHBU3M

HopmatuBu3M TecHO CBsi3aH C TMO3UTUBUCTCKUM TOAXOAOM, aKLIEHTUPYHOLIUM
BHUMaHUe Ha (haKTUUeCKOM CYIlleCTBOBaHUM W TPUMEHEHUM TPaBOBbIX HOPM.
OpHako, ecv MO3UTUBKU3M CKJIOHEH pacCMaTPUBATh NPaBO, Kak CUCTEMY 3aKOHOB,
W3[@aHHBIX TOCYy[apCTBOM, TO HOPMAaTUBU3M TIOZUEPKMBAeT BHYTPEHHIOH
CTPYKTYPY ¥ CUCTEMHOCTh MpPaBOBbIX HOPM, HE3aBUCUMO OT MCTOYHMKA HUX
JIETUTUMHOCTHA. JTO pa3inuue OcCOOeHHO 3aMeTHO B BOIPOCaxX OL€HKU
CripaBe/[/TMBOCTH Y MOPAJ/Iv B MpaBe: MO3UTHUBU3M [IOMyCKaeT BJIUSHUE MOPaTbHbIX
LIeHHOCTeM, Tor/la Kak HOpMaTUBU3M — HeT.

2.2. HopmaTruBu3M U eCTEeCTBEHHO-IIPABOBas Teopus

EcTecTBeHHOe TpaBO OCHOBBIBAeTCSI Ha HJee CyIeCTBOBAaHUSI  BBICIIUX,
00BEKTUBHBIX HOPM, BBIBOAWMBIX W3 TPUPOJBI uesioBeKa WM 00’KeCTBEHHOTO
Hauaja. B oT/iMuve OT 3TOro, HOPMaTHMBU3M OTKa3bIBaeTCSI OT MeTahU3UUYeCKUX
OCHOBaHUHM, ToJiarasi, UTo MpaBO — 3TO JIMIlIb CUCTeMa (hOpMalbHbIX HOPM, U €ro
JIETUTUMHOCTD OTpe/ie/isieTCsl UX BHYTPeHHeW JIOTUKOW W TIPOLelypOM TPUHSITHSI.
Tem He MeHee, 00a TI0/[X0/ja BJUSIIOT Ha COBpeMeHHOe TIOHMMaHue TpaB U CBo0O/
yesioBeKa, 0COOEHHO B MEXK/[yHApO/IHBIX TTPABOBBIX aKTax.

3. HopmaTuBu3M B KOHTEeKCTe MpaB 4Ye/i0BeKa M KOHCTUTYLIMOHHOTO
npaBa

KoH1Lieniyss HOpMaTUBHOIO MO/X0/Ia OKa3asa 3HauuTeIbHOe B/IUSIHUE Ha pa3BUTHE
MpaBOBBbIX CUCTEM, OPUEHTHMPOBAHHBIX Ha 3alllUTy WHAWBU/ya/lbHbIX TIpaB. B
pamMKaxX HOPMaTUBHCTCKOMW MapaJurMbl OCHOBHBIE TIPaBa Ye/ioBeKa 3aKperuisitoTCs
B BUjle (popMasbHBIX HOPM, UTO TOBBIIIAeT UX HOPUANUYECKYHO 3alllUI[eHHOCTb.
OcHoBHasi HopMa (Grundnorm) BBLICTYMaeT B KauecTBe 0a30BOro HMCTOYHMKA
JIETUTUMHOCTH KOHCTUTYLIMM W BCell TIpaBOBOM CHCTeMbl, obecrieuvBasi eé
CTabUIBHOCTh U PEEeMCTBEHHOCTb.

[TpumMepamMu TaKuX TOZXOZIOB CIYKaT MeXKyHapO/HbIe I0rOBOPhI U JieKIapaliuu
(Haripumep, Bceobiijasi seknapaljusi TipaB uesioBeKa), KOTOpbIe MpeBpalljaloTCsl B
IOpYUUYecKre HOPMbI, TMOJjieXXalllde WCIOJHEeHHI0 TOoCyAapCTBaMU. BHyTpu
HallMOHabHBIX CUCTEM TaKue HOPMbI 3aKpeIvisitoTC B KOHCTUTYLIUSIX, UTO
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criocobcTByeT (hOpMUPOBaHUIO MepapXyH MPAaBOBBIX aKTOB U MX TIPe/[CKa3yeMOMY
ripuMeHeHr0. Ba)kHOU 3ajilaueli HOpMaTUBH3Ma SIBJISIETCS TakKe 3alllUTa TpaB
JIMYHOCTA OT TIpOU3BOJIa M 3/0ynoTpebsieHuit BaacTh uepe3 (OpMaabHYHO
CTPOrOCTb MPaBOBBIX HOPM.

4. HopmaTuBu3M B KOHTEKCTe NpPaB 4eJ0BeKa U KOHCTUTYIJMOHHOIO
npaBa

KoH1eniyss HOpMaTUBHOTO MOAX0/A 0Ka3asia 3HauuTeIbHOe BAUsTHYE Ha Pa3BUTHE
MPaBOBBIX CUCTEM, OPHMEHTHMPOBAHHBIX Ha 3alllUTy WHJWBU[ya/lbHbIX TIpaB. B
pamMKaxX HOPMaTUBHCTCKOM MapaJuTrMbl OCHOBHBIE TIPaBa Ye/ioBeKa 3aKperistoTCs
B BUJZle (pOpMasbHBIX HOPM, YTO TOBBIIAeT WX HOPUAMYECKYHO 3allUIeHHOCTb.
OcHoBHass HopMa (Grundnorm) BBICTyIaeT B KadecTBe 0a30BOr0 HCTOYHHKA
JIETUTUMHOCTH KOHCTUTYL[MM W BCel IIpaBOBOM CHCTeMbl, obecrieuuBasi eé
CTabU/ILHOCTh Y TIPEEMCTBEHHOCTb.

[TprMepamMu TaKWX TIOXOZI0B CJTy>KaT MeKAyYHAapOJHbIe JOTOBOPKI U IeK/Iaparjviu
(Haripumep, BceoOiriast Jekmapaiiysi TpaB ueioBeKa), KOTOpbie TIPeBpalljaloTcs B
IOpUUUYecKre HOPMbI, TO/IeXXalllie MCIOJHEeHHI0 TOCyAapCTBaMHU. BHyTpu
HaI[MOHA/IbHBIX CHUCTEM TaKhe HODMbI 3aKPeIUISIOTCS B KOHCTUTYLUSIX, UTO
criocobcTByeT (hOpMUPOBaHUIO MepapXyH MPAaBOBBIX aKTOB U MX TIPe/[CKa3yeMOMY
ripuMeHeHH0. Ba)kHOU 3a/iaueli HOpMaTMBH3Ma SIBJISIETCS TakyKe 3alllUTa TpaB
MUYHOCTHA OT TPOM3BOJIAa W 3/I0yNoTpeO/ieHnd BracTH depe3 (HOpMalbHYIO
CTPOTOCTb MPABOBBIX HOPM.

5. HopmaTuBu3M B KOHTEKCTe MpaB 4Ye/0BeKa M KOHCTHUTYLIIOHHOIO
npaBa

KoHLeniyss HOpMaTUBHOTO MOAXO0/A OKa3asia 3HauuTeIbHOe B/USTHYE Ha Pa3BUTHE
MPaBOBBIX CHUCTeM, OPMEHTHMPOBAHHBIX Ha 3alllUTy WHWBUYyaJbHBIX IIpaB. B
pamMKaxX HOPMaTUBUCTCKOW MapaJuIrMbl OCHOBHBIE TIPaBa Ye/IoBeKa 3aKpervistoTCs
B BUJle (pOpManbHBIX HOPM, YTO TOBBIIIAET UX HOPUAUYECKYIO 3allUIE€HHOCTb.
OcHoBHass HopMa (Grundnorm) BBICTyTaeT B KaudecTBe 0a30BOr0 HCTOUHHUKA
JIETUTUMHOCTHA KOHCTUTYLIMM W BCell TIPaBOBOM CHCTeMbl, obecrieuviBasi eé
CTabW/ILHOCTD U TTPEeMCTBEHHOCTb.



[Tpumepamu TakKuX MOAXOAOB CIy>KaT MeXXJyHapOHbIe 10rOBOPhI U AeKaapaliiu
(Haripumep, Bceobirjasi ekmapaijusi TipaB uesioBeKa), KOTOpbIe MPeBpalljaloTCs B
IOpyUMUYecKre HOPMbI, TO/IeXXalllie MCIOJHEeHHI0 TOoCyAapCTBaMU. BHyTpu
HallMOHabHBIX CHUCTEM TaKhe HOPMbI 3aKpeIUIsiiOTCS B KOHCTUTYLUSIX, UTO
criocobcTByeT (hOpMUPOBaHUIO MepapXyH MPAaBOBBIX aKTOB U MX TIPe/[CKa3yeMOMY
rpuMeHeHH0. Ba)kHOU 3a/ilaueli HOpMaTUBH3Ma SIBJISIETCS TakyKe 3allliTa TpaB
MUYHOCTHA OT TPOM3BOJA W 3/10ynoTpebsieHW BracTu depe3 (HOpMabHYIO
CTPOrOCTb MPaBOBBIX HOPM.

6. CpaBHeHUe HOpDMAaTHUBHU3Ma U €CTEeCTBEHHO- TPABOBOM TeOPHHU

JBa 1o/ixofja — HOPMAaTHBU3M U eCTeCTBEHHOe IPaBO — IPe/ICTaB/IsIOT CO00M
MPOTHUBOIIO/IOJKHBIE  KOHLIEMLIUM B TIOHUMAaHUM CYLJHOCTU TipaBa. Ecam
HOpMaTHBH3M 6a3upyeTcs Ha (opMabHOM CCTeMe HOPM, UX BHYTPeHHel JIoTvKe
Y TIpOLeZlypDHOM JIETUTUMHOCTH, TO €CTeCTBEHHOe IpaBO MCXOAWUT U3 HJen
CYLLIeCTBOBAHUS BBICILIMX, YHUBEpPCAlbHbIX HOPM, BbITEKAIOLUX W3 TPUPOJBI
yesoBeKa WiM 0Oo)kecTBeHHOM BoMM. B ucTtopuueckoil mepcrnekTiBe o00a
HarpaBJieHusl TIOBJIUSI/IN Ha pa3BUTHe KOHLIEMNLUM ITpaB U cBOOO/, HO UX pPa3Inuus
TMIPOSIBJISIFOTCSL B KDUTEPUSX OLIEHKU 3aKOHOB Y JIESTUTHMHOCTH.

KpUTHKY ecTeCTBEHHOTO TIpaBa yKa3blBaM Ha CYOBEKTHMBU3M M TPYAHOCTH B
orpejieJieHWM BBICIIMX HOPM. B CBOIO odepe/ib, HOpPMAaTUBU3M KPUTHKYETCS 3a
BO3MOJKHYI0 ()OpMasii3M U OTCTPAHEHHOCTh OT COLIMA/IbHBIX M 3TUYECKUX peasui.
B coBpeMeHHbIX TMpaBOBbIX CUCTeMaxX 3auyacTyl0 MPOUCXOAUT CUHTE3 3TUX
noAxozoB:  (GopMmasibHble HOPMbI  3aKpeIUISIIOTCS B KOHCTUTYLUSIX U
MeKyHapO/IHbIX JJOKYMEHTaX, a UX CoJiep>KaHue TpPU 3TOM OPUEHTUPOBAHO Ha
3aimTy 0a30BbIX TIpaB W CBO0OJ, WCXOJAIIMX U3 WJed eCTeCTBeHHOTO
JIOCTOMHCTBA Ue/ioBeKa.

7. COBpEMEHHOE Pa3BUTHE U [I€PCIIEKTUBbI HOPMATHUBHU3MAd

HopMaTuBUCTCKUN TOAX0[ TPOJ0/KaeT pa3BUBAThCSl, MHTETPUPYST 3J1eMEHThI
COLIMOJIOTUYECKUX U  eCTeCTBEeHHO-TIPaBOBbIX KOHLeNuuid. B ycioBusx
ryiobanm3aiyy 1 1udpoBoii TpaHchopMaIK MPaBOBLIX CUCTEM BO3pacTaeT POJb
HOPDMATUBHBIX CTaH/IAPTOB, 3aKpeIvIeHHbIX B MEXAYHAapOJAHbIX aKTaX W
Hal[MOHAJIbHBIX 3aKOHOZaTe/nbCcTBaX. CoBpeMeHHble TeHAEHLIMA BKJIHOYAOT
pa3pabOTKy HOBBIX TPAaBOBbIX WHCTPYMEHTOB, VUMTHIBAIOI[UX  BBI3OBbI

VH(OPMAaLMOHHOW 5M0XM, TaKue KaK pery/JdpoBaHue BUPTYyalbHOU Cpelbl U
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TeXHOJIOTUH.

[TepcrieKTUBBI pa3BUTHS HOpMaTUBU3Ma CBSi3aHbI C TIOBBLIIEHHWEM TUOKOCTH U
a/lalTBHOCTU MPABOBBIX CHUCTEM, a TaKKe C MHTerparjeld HOBbIX TeXHOJIOTHH,
HarnpyvMep, MCKYCCTBEHHOTO MHTe/JIeKTa, B TPOLeCCbl HOPMOTBOpYeCTBa U
rpaBoONpUMeHeHUsl. Ba)KHbIM acreKTOM fIBJIIeTCS TakKe pasBUTHE KOHLeILU
«(haKTMUeCKOM HOPMaTHMBHOCTW», MPeATOoJaratolier yueT peajbHOro NoBeJeHus
coLManbHbIX aKTOPOB U IMHAMUKM IPaBOBOTO MOJIS.

YcrmeliiHOe BHeJpeHrie HOPMATUBHBIX TTPUHIIUIIOB TPeOYeT IMOBBIIIeHNS IIPaBOBOU
rpaMOTHOCTH, pa3BUTHS MeXaHU3MOB KOHTPO/SI M YyyaCTus TpaXJaH B
¢bopMHpOBaHUM TIPAaBOBBIX HOPM. B ycjoBusiX ObICTpOMEHSIIOLLETOCsS MHpa
HOPDMaTUBU3M OCTaeTCs aKTyaJbHbIM WHCTPYMEHTOM [iisi (pOpMUPOBaHUS
YCTOWUMBBIX M JIETUTUMHBIX IIPAaBOBBIX CHUCTEM, CIIOCOOHBIX 3(PGHeKTUBHO
pearupoBaTh Ha COBPeMEHHbIE BbI30BHI.

3ak/IloueHue

HopmaTvBU3M 3aHMMaeT Ba)KHOE€ MECTO B COBPEMEHHOW TIPaBOBOM TEOPHH,
obecnieuriBast (hOpMasTbHYIO CTaOUIBHOCTD U JIOTHUECKYIO0 CTPOMHOCTD MPaBOBBIX
cucteM. Ero upen o BHYTpPeHHEM CTPYKType HOPMblI M MX HWepapXuM Halllld
LIMPOKOe MPUMEeHeHHe B MeXX/IyHapOJHbIX CTaHJjapTaX, KOHCTUTYL[MOHHOM IpaBe
Y TIpaKTHKe TIpaBOTIpUMeHeHHs. B yc/oBusix ryiobanm3aiiuu v 1[MdpoBU3aIuu
HOPMaTHMBUCTCKUM MOJXO0/ TIPO/IO/DKAeT Pa3BUBAThCS, UHTETPUPYS HOBbIE H/IeU U
TeXHOJIOTHUH, UTO TIOATBEPKJAET €ro aKTyaJbHOCTb U MEePCIIeKTUBHOCTb. BaXKHbIM
HaripaB/ieHUeM [a/IbHEeUIINX WCC/Ie[JOBaHUM SIB/SIETCST TIOUCK ONTHMAaJIbHBIX
MoZiesier B3auMO/eMCTBUSI HODMAaTUBOB Y COLIMA/IbHBIX Peasiii, a TaKKe pa3BUTHE
MeTO/I0B yueTa (paKTU4eCKOM HOPMaTHBHOCTU B TIPaBOBOM MPAKTHKe.
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