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AHHOTAIIUSA

B cratbe PaCKpPBIBACTCA IMOHATHUC U 3HAYCHUC TP MHITHIIA CBO6OIIBI A0oroBopa,
aHaIM3UpyeTCd U H3y4yaercsa  [OpupoJa AaHHOTO IMPUHIMIIA, a TaKXKe €ro
OI'p aHNYEHUE.

ABSTRACT

The article reveals the concept and meaning of the principle of freedom of
contract, analyzes and studies the nature of this principle, as well as its limitation.
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[IpuHnMnmamMyu TrpaKJaHCKOTO TMpaBa  SIBISIIOTCS  KOHKPETU3UP OBAHHBIE
TP UMEHUTENILHO K 0COOEHHOCTSIM P Er'YJIMPYEMbIX UM UMYIIIECTBEHHBIX OTHOIIICHU M
o0111Me HaYaJ1a, BRI AXKAIOIIHE [P UPO Ty TP &KTAHCKOTO Mp aBal.

OnHUM U3 OCHOBHBIX MPHUHIMIIOB I'Pa)XJAHCKOTO MpaBa OTHOCHUTCS ITP MHITUII
CBOOOJBI JOrOBOpa, 3aKpeIlyieHHbIH B cTrathe 421 I['paxmgaHckoro Kojekca
Poccuiickon denep anum.

Ha cerogusmauii 1eHb, B Tpa)KIaHCKOM MPaBe P MHITUIT CBOOOIBI TOTOBOPA
nmpuoOpena ocodoe 3HaUCHHE, TP U3HAHUEM €€ OJHUM M3 BaXKHBIX Ha4aJl OTp aciu. B
cootBercTBUU co cT. 1 I'paxganckoro Konekca Poccuiickoit @enepammu cBobo1a
JI0TOBOpA SABJISETCS OJJTHUM U3 OCHOBHBIX HaYaJl TPAXIAHCKOTO 3aKOHOAaTeNbCTBA,
WHa4ye TOBOPSL, TP UHITUIIOM I'PaKIaHCKOTO P aBa, T. €. OCHOBOIIOJararoiieii 6a3oBo i
ujeel, Jexamned B OCHOBE pEryJMpoBaHUs OOIIECTBEHHBIX OTHOIICHUH,
OTHOCAIIUXCA K OTPacid POCCUUCKOTO TpakIaHCKOTO mpasa. M3 3TOro MOXKHO
C/IeNaTh BBIBOJ O TOM, UTO TP MHITKI CBOOOIBI IOTOBOPA — 3TO MP SIMO 3aKP EIIIICHHOE
B 3aKOHE OCHOBHOE Havaj10 I'p &KIaHCKOTO TP aBa, yCTaHABIMBAIOIIIEe 1151 CyOBEKTOB
JIOTOBOPHBIX OTHOIIIEHUH CBOOO Ty 3aKITFOYEHHUS IOTOBOpa, CBOOO I BEIOOpa BHUAA
3aKJIF09aeMOro JOroBopa, CBOOOTy B OTIP €1€TIEHUH €T0 yCIIOBHIA.

JIaHHBIN TIPUHIUIT COCTOWT B BO3MOJKHOCTH JJISi CYOBEKTOB T'paKIaHCKOTO
000p0Ta CaMOCTOSITETLHO OTIPENEITUTH HEOOX OMMOCTh 3aKJITIOUEHH I JOTOBOpa, €ro
BUJI U cojeprkanue. O0nMu Tp €00BaHUEM JIJISI HUX SIBJISIETCSI COOTBETCTBHE 3aKOHY.

MBI MOKeM MOJIPpOOHO PaCCMOTPETh TPU OCHOBHBIX DJIEMEHTA HCCIEIYEMOTO
P MHITUTIA

1. CBoboma B 3aKIIOYEHUH JOTOBOpPA M OTCYTCTBUE MPHUHYXKICHUS K

BCTYIUICHHIO B JIOTOBOPHBIE OTHOIICHHS, TO €CTh, IPYTUMHU CIIOBaMH,
CyOBEKTHI TPaXIAaHCKOTO IMpaBa CaMH PEIIAIOT, 3aKIIOYUTh UM WIH HE

3aKJIH04YaTh TOT UJIM HHOU A0T0BODP.
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2. CB00OOJa 1OTOBOPA COCTOMT B CBOOO, 1€ OTIp €/IeTICHUS XapaKTepa 3aKIIF0U CHUS
noroBopa. MHBIMU cliOBaMH, CyOBEKTHl CaMM, peEHIalOT KaKOW HMEHHO
JIOTOBOP UM 3aKJIIOUYATh.

3. CBoboja moroBopa MpOSBIAETCS B CBOOOJE OMpeEIEIeHUsT €ro ycIoBUU
(comepxanus). Ilo cBoell Boje ONPENENSIOT €ro CcoJiepKaHue |
GbOpMyIHUPYIOT €r0 KOHKPETHBIE YCIOBUS, €CIIM TOJIBKO TaKOW JOTOBOP HE
MPOTUBOPEUUT MPSIMBIM 3aKOHOJATEIbHBIM 3alpeTaM M COOTBETCTBYET
OOIIMM HavajIaM ¥ CMBICITY TP a)KJIJaHCKOT 0 3aKOHO/1aTeNIbCTBA.

N3 310T0 CieayeT OTMETUTh, YTO BCE 3JIEMEHTHI TaHHOTO TP MHIIUIA CBSI3aHbI C
3aKJIIOYEHWEM JIOTOBOpAa W OHU HEOOXOJAMMBI IS  peaJiu3alldd  CBOEH
MMYIIECTBEHHO U CAMOCTOSITEIbHOCTH M SKOHOMHUYECKO W HE3aBUCUMOCTH.

Bwmecte ¢ Tem, cymiecTByeT omnpeeieHHbIe Ciydan, Korja cBo0o1a 10ToBopa
orpaHnumBaercs? coriaacHo cT. 1 'K P®. Cinengyer noguepkHyTh, 4TO I'p a)KTaHCKHUE
IpaBa HUCXOJs U3 CTaTbH, MOTYT OBITh OTpaHUYEHBI HA OCHOBaHUHU (efep aTbHOTO
3aKOHa W TOJBKO B TOM Mepe, B KaKOW 3TO HEOOXOAWMO JJIsl 3alIUTHl OCHOB
KOHCTUTYLIMOHHOTO CTP O, Hp @BCTBEHHOCTH, 3/I0POBbSI, TP aB U 3aKOHHBIX HHTEP €CO B
TP yTUX JUll, 0OecriedeHrst 000p OHBI CTP aHbI 1 0€30TIaCHOCTH TOCy 1apCcTBas.

Taxum 00pa3oM, Ha OCHOBAHHUHU BBITIIEU3IIOKEHHOT0, MOXKHO CJI€JaTh BHIBOI O
TOM, YTO MPHUHIUI CBOOOJBI JOTOBOpPa — 3TO 3aKpEIUICHHOE B 3aKOHE OCHOBHOE
Hayajgo TpaxJaHCKOTO MpaBa, yCTaHaBJIMBaroliee s CyOBbEKTOB JIOTOBOPHBIX
OTHOIIIEHUI CBOOO/Ty 3aKJIFOUCHHMSI JOTOBOPA, BEIOOpA €ro BUAA U OTP €AEJICHUS €ro
COJIepKaHMsI, 3a Hap YIIIEHUE KOTOPBIX HACTYIIAeT JOTOBOPHAS OTBETCTBEHHOCTD.

A Taroke Heo0X0aMMO T00aBUTh, YTO CBOOO1a JOTOBOPA SBJISECTCS BAXKHEUIITUM
TP MHITUTIOM JIJ1s TP @KTAaHCKOTO TP aBa M TP €AI10J1aTraeT, TP €KJIE BCETO, 0P UANIECKOE
PaBEHCTBO CTOP OH I'P &XKTAHCKOTO 000pOTa, KOTOPBIE HE3aBUCUMBI AP YT OT IPyTa B

HMYIICCTBCHHOM OTHOIIICHUM.
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